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Abstract 
 

The right to self-defence has been held to be one of the fundamental rights of individuals 
within society since the earliest days of natural law, but there is an underlying assumption 
within traditional jurisprudence that these encounters happen between two men of equal 
size, strength, and ability.  This article will argue that this legal fiction is no longer 
accurate in modern society as the law itself now engages with domestic violence and 
other instances where the parties involved do not fit into this mould. 
 
This inequality could be overcome by recognising a narrowly tailored defence of necessity 
which would allow these individuals who would otherwise be disadvantaged to use 
measures that they believe to be necessary to defend themselves.  While this defence 
may exclude some individuals and places the rights of the defender above those of the 
aggressor, the narrow scope of the defence would prevent it from being abused and 
causing unjust acquittals.  The proposed defence would allow a jury to decide whether or 
not the defendant acted appropriately in the circumstances and would bring about more 
consistency within the law when dealing with exceptionally dangerous circumstances. 

Introduction 

People are hard-wired to survive.  This fundamental assumption has been an essential part of 

Western jurisprudence since its introduction, at least in present form, by the philosophers John Locke 

and Thomas Hobbes (Waldron, 2000: 711-49).  For them, defending one's self against an attack, legal 

or otherwise, was held to be expected (though legally unjustified if faced with legal force, such as 

arrest or capital punishment) and therefore amoral.  Even though their philosophy of natural justice 

and the rights of man coming from the divine has since fallen from favour in mainstream discourse, the 

idea that man formed society to maximise self-preservation has remained justifiably and firmly 

entrenched in modern legal thought.  Essentially, individuals have an innate desire to continue existing 

and actions taken pursuant to this are a positive social good (Ibbetson, 2001: 5).  The right to defend 

one's self and others against attacks is codified and well-established (s. 3 Criminal Justice Act 1967; s. 

76 Criminal Justice and Immigration Act 2007). 

However, traditional jurisprudence has assumed that both the aggressor and defender are men of 

roughly equal physical size, strength, and ability (see generally the arguments concerning the law as 

gendered in Smart, 1995: 186-202).  This has always been somewhat of a legal fiction put into place 

to give a degree of clarity to an otherwise complex interchange between two distinct individuals, but 

this view is held here to be incompatible with modern realities, especially as the law becomes more 

concerned with the domestic interactions within the home, recognising factors such as Battered 

Woman Syndrome, and the use of the law as a means of social change and policy implementation 

(Kenny, 2007: 18-21).  In spite of this, women, the disabled, pacifists, and even men who are 

physically weaker than their attacker (irrespective of whether the aggressor is a man or a woman) are 

overlooked by the law and fall into the category of the “other” and are thereby inadvertently 

disadvantaged within the system. 

Still, there is a recognition that “...a person ought to be permitted to breach the letter of the 

criminal law in order to prevent a greater evil...should be able to breach the letter of the law in order to 
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prevent a greater harm from befalling them” (R v Pommell [1995] 2 Cr App R 607,613).  This has given 

rise to a defence of necessity in the law that covers offences other than murder, allowing individuals to 

break the law in order to avert a greater evil to themselves or others.  Changes have been made to 

alleviate some of this injustice, such as taking into account factors such as age, sex, pregnancy, 

serious physical disabilities, or recognised psychiatric conditions (R v Bowen [1997] 1 WLR 372), and 

taking into account reactions to domestic violence (such as reacting violently after the danger itself 

had passed) that would normally run afoul of the traditional law (R v Ahluwalia [1992] 4 All ER 889).  In 

Ahluwalia, the defendant killed her abusive husband by setting him alight and was eventually allowed 

a partial defence of diminished responsibility which reduced her conviction to manslaughter because 

of her extreme depression and other conditions arising from the abuse.  However, these defences of 

duress and diminished responsibility are only available to crimes other than murder, and this creates a 

gap that can harm those who must resort to more extreme measures to preserve themselves through 

a deliberate and rational act because they have no other choice, as determined as a matter of fact by 

the jury. 

However, the preservation of life in a self-defence situation may often require the aggressor to be 

harmed in the process, which raises a fundamental paradox within the law as every individual is 

technically held to be strictly equal.  While entire volumes could be dedicated to this subject alone, in 

the interest of remaining in the guidelines for this publication it may be sufficient to say that citizens 

have a duty of care or “social contract” to not harm one another, and distributing the harm back onto 

the aggressor not only creates an arguably fair result and social good, but also acts as an incentive 

against engaging in such behaviours (Øverland, 2005: 141-2).  This will be more fully illustrated using 

a system of gauging the relative “weights” of the aggressor and defender on a scale below. 

It will also be held for the sake of argument that individuals acting in a defensive role are not only 

acting on behalf of themselves but also as quasi-agents of the state because of their positive social 

contribution by removing or lessening the harm that would otherwise befall them.  It will be assumed 

that a person engaging in justified and legal activities of this type is simply fulfilling the role a 

government agent, such as a police officer, would have performed if they were present at the time in 

addition to defending themselves (Leverick, 2007: 563-79).  This, essentially, gives the person a 

defined and solid legal excuse to harm others or take life in defence of their own as enshrined in 

Article 2 of the Human Rights Act 1998, which embodies the principles of European law into national 

jurisprudence, or other transnational treaties that provide similar protections, such as the Universal 

Declaration of Human Rights (Article 3). 

While this point is relatively non-contentious in normal defensive situations, the addition of a 

necessity defence to situations that would not be viewed as legally justified in present jurisprudence is 

much more controversial.  Necessity is not a legal defence to murder in English law, but those in 

exceptional or sympathetic circumstances are sometimes granted mercy (see especially R v Dudley 

and Stevens (1884) 14 QBD 273, as outlined in the next section, for a famous example).  This 

discretion has served the law well in the past, but the growing recognition of unequal combatants and 

mitigating characteristics in defence no longer makes a case-by-case approach feasible.  A recognition 

of a necessity defence, especially through statutory measures, would provide a cohesive approach to 

such extraordinary situations and prevent injustice from being done. 
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Before the arguments and requirements for the proposed defence are put forward, however, the 

situations within which the defence would be allowed, those of a truly exceptionally dangerous nature, 

should be clarified.  The threat must be inescapable in a practical sense, imminent, and the actions 

taken by the defender must be viewed as being reasonable and proportionate in the circumstances.  

Consider an example where a woman, Denise (D, signifying the defender), has recently broken up 

with her former boyfriend, Aaron (A, the aggressor), who is a professional club bouncer and decorated 

combat veteran, arrives heavily intoxicated at her flat and breaks through the door.  A weighs 125 

kilograms and is well-versed in physical combat due to his profession and D weighs 50 kilograms and 

is by nature a pacifist.  Although A has never struck D before, D fears for her life and locks herself in 

the bedroom where she has a shotgun and warns him against coming in as she loads it to defend 

herself.  Undeterred, the much larger aggressor bursts through the door and is then shot and killed 

before he is able to inflict harm. 

Traditionally, the actions of the defender would be most likely viewed as disproportionate as the 

aggressor, although significantly larger and more skilled at physical combat, was unarmed and she 

responded with deadly force when she was not strictly threatened with the same.  The defender would 

almost undoubtedly be sentenced to prison and have a permanent stain on her personal and 

professional career because she acted in a way that she, most likely rather reluctantly, believed to be 

necessary at the time.   

A necessity defence would allow the defender to be acquitted and would be much more in line 

with the mores of society.  The criminal law is distinct from the civil law in that breaches of the law are 

given a moral sanction by society and convictions are akin to the public condemning the actions 

undertaken by the defendant.  In extreme circumstances, such as the scenario described above, the 

public would undoubtedly take the view that the defender reluctantly did as she had to and should not 

be punished for preserving her life.  In the absence of compelling public interest to preserve the 

traditional approach, the law should follow in this example and become more just and representative in 

the process.  

What Necessity Is and Is Not 

 Before a proper discussion of the merits of the proposed expansion of the necessity defence 

can begin, it is important for it to be properly defined.  This will begin with what the necessity defence 

is and will be followed by what the defence is not. 

As stated in the quotation from R v Pommell, necessity is breaching the letter of the law to 

prevent a greater harm from occurring.  As illustrated in the example above, D breached the letter of 

the law by using what would normally constitute excessive force in order to defend herself.  In this 

scenario, there are no mitigating factors such as Battered Woman Syndrome, mental illness, or other 

malady that would allow for a defence of diminished responsibility.  The act of retrieving the shotgun 

and subsequently using it was done in a fearful but otherwise lucid manner.  Put simply, D killing A was 

a conscious act and decision that was made in breach of the letter of the law to prevent a greater 

harm from befalling her as she was the innocent party. 

 Necessity is also a highly individualised defence in that what is unusually dangerous to one 
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person is not necessarily dangerous to another.  Using the above illustration of A and D, the scenario 

was exceptionally dangerous for her because of her much smaller frame and significantly less 

experience in fighting.  Had the scenario been different and D been an accomplished martial artist 

rather than a pacifist, the defender would have been able to make short work of the intoxicated 

aggressor and therefore a greater onus of proportionality would apply. 

This individualised approach, while necessary to accomplish the sought social levelling, is 

inherently problematic because of the traditional mantra that all people are equal under the law. 

Essentially. different situations affect different people in varying ways, and this has been recognised by 

the United States, United Kingdom, and other jurisdictions through the use of victim impact statements 

used during sentencing.  This gives rise to one of the fundamental paradoxes of self-defence: the 

aggressor must almost necessarily be injured or killed in order to stop the assault on the innocent 

party.  As all people are held to be theoretically equal under the law, self-defence generally as well as 

the stance taken within this article, gives rise to serious philosophical inconsistencies.  However, for 

present purposes, it held that the answer to this question lies in the social good of elevating those who 

have been traditionally disadvantaged and the right that they have to defend themselves against 

unlawful harm.  It is proposed that the court should use a similar method in determining whether or not 

a necessity defence is appropriate in the situation (Clarkson, 1994: 7). 

 What the proposed expansion is not intended to do is extend the existing defences of 

provocation and loss of control as the situations covered by these defences are not appropriate in 

situations of necessity.  Necessity is a rational choice to act rather than acting instinctively or in a fit of 

pique.  Provocation exists as a partial defence for those who are spurred to action through a grievous 

insult or injury which provokes them into committing a crime.  In the original scenario where D was a 

pacifist, she almost certainly felt threatened in the situation but, through her warning A against entering 

the room, demonstrated that she was not undertaking the action willingly as if provoked.  This would 

eliminate the possibility of the provocation defence and place D within the law's wrath in normal 

circumstances.  Similarly, the new loss of control defence as set forth in the Coroners and Justice Act 

2009, which exists as a partial defence to murder, would not apply in the situation. 

 It is further argued that a partial defence in such a scenario would not be appropriate, where 

the defendant would be found guilty of manslaughter rather than murder.  While manslaughter 

certainly carries a smaller sentence than murder, the individual is still being punished for doing what 

was necessary at the time to prevent very serious injury or death.  While it is certainly true that the 

prosecution could decide not to pursue the case or mercy be applied as it was in the R v Tokeer 

Hussain & Munir Hussain ([2010] EWCA Crim 94), hereafter “Hussain”, and Dudley and Stevens 

((1884) 14 QBD 273) cases, but these measures are subject to decisions of individuals and are not 

required to be considered.  Therefore, the necessity defence would provide a safeguard mechanism to 

prevent injustice from being done. 

 In Dudley and Stevens, a group of four sailors were forced to abandon ship and were adrift for 

approximately three weeks before having to resort to killing and eating one of the members, a fatally ill 

cabin boy, before being rescued.  It was generally contended that the cabin boy would have died first 

anyway and, without the benefit of the body, all of the men would have perished.  The sailors were 
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convicted of murder as necessity did not exist as a defence but were only given six months 

imprisonment in the face of overwhelming public support for the defendants.  This is a clear example 

of acting out of necessity because the actions taken were done in a deliberate manner and to avoid 

greater harm to themselves. 

 This would distinguish the Hussain case, which may illustrate a situation which could have 

fallen under the loss-of-control defence had it existed at the time of prosecution.  One of the 

defendants and his family were tied up and threatened in their home by burglers, but the first 

defendant managed to escape and chase one of the attackers while assisted by his brother, the other 

defendant.  They eventually chased the individual from the property and proceeded to beat him 

repeatedly with a cricket bat until it broke, leaving the original attacker with permanent brain injuries.  

Both defendants were found guilty and given prison terms, but the case attracted significant public 

attention because the man who was held with his family is an upstanding millionaire businessman who 

is very active in the community and the attacker who was beaten in the street was a career criminal 

who made it very public that he felt no remorse.  The case was reviewed and the defendant who was 

held with his family was released from prison and his brother was given a significantly shorter term 

through judicial clemency.  These cases, which will be referred to below, are illustrative of the present 

condition of the law: each case is decided on its own merits, but there is no requirement to give mercy 

in exceptional circumstances. 

Policy Arguments for an Expanded Necessity Defence 

There are a number of policy considerations supporting an expanded defence of necessity for 

truly exceptional situations: bringing equality among citizens, recognising the lack of moral 

blameworthiness for the actions undertaken, balancing the harms of the attacker and aggressors, and  

consistency within the law. 

On the first point, there is a strong governmental compelling interest in bringing about equality 

between citizens.  This is a hallmark of democracy and legislation compels the active promotion 

thereof through policy considerations.  The Equality Act 2010 sets forth protected characteristics such 

as age, sex, disability and other factors, and these are significant factors that come into play in 

defensive scenarios (s 4), and the state has a duty to not discriminate in public functions (generally, 

but see especially s 29 of the same Act).  Since it is assumed for argument here that individuals 

defending themselves against an attack are performing a public duty for both themselves and for 

society, the state has a duty to give them at least equal footing in such a situation. 

Since such equality cannot be achieved through normal means because of individuals' differing 

physical size, strength, and physical abilities, the creation of a necessity defence would create a 

provision that would save the defender from running afoul of the legal system simply by using means 

that evens the odds between the parties.  In the example above, D would have had no realistic chance 

of successfully defending herself against A's attack, and had to use the weapon that was at hand to 

grant her the means to successfully defend against what would undoubtedly be grievous bodily harm 

or death.   

This is admittedly prejudicial against the larger attacking party, but there are clear examples 

within existing jurisprudence that require the rights of one group to be made subservient (though only 
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as much as is required) to bring about an equality between them through this levelling effect.  While 

the case of R (on the application of Kaur) v Ealing LBC ([2008] EWHC 2062 (Admin), better known as 

the “Southall Black Sisters” case) is one of judicial review, the policy implications are fairly 

straightforward and applicable to the present discussion.  In this case, Ealing London Borough Council 

removed funding from the Southall Black Sisters, a non-profit organisation that catered to women of 

ethnic minority backgrounds who had been subjected to domestic violence in favour of a common pot 

that would fund all organisations working against domestic violence.  It was held that since rates of 

domestic violence were experienced by women within the groups catered to by the organisation at 

much higher rates than were by the general public, the removal of funding was highly prejudicial to 

these affected groups and therefore the finding was reversed.  Essentially, equality does not mean 

treating everyone exactly the same, but rather putting policies into place that seek to bring a greater 

equality through groups while maintaining the rights of each as much as possible.  However, there 

must be a high threshold for this defence in order to prevent a flurry of unjust acquittals and the 

creation of gaps within the law as it would function as a complete defence (Herring, 2009: 293). 

The next argument provides the defence as a recognition of the lack of moral blameworthiness 

for actions undertaken to preserve life or bodily integrity.  The criminal law not only functions as a 

means of regulating society, but also serves to place a moral sanction on the behaviours of individuals 

convicted under its codes (Herring, 2009: 4).  As will be discussed below, the proposed defence would 

rely upon a jury finding in order to be successful, and such a finding would be akin to the actions of the 

individual being held as morally acceptable.  This would be very much in line with the aforementioned 

philosophy that individuals are driven to self-preservation and that such actions are, in themselves, 

amoral.  Interestingly, the defence would be able to stand with the counter-argument, that the law 

serves only to judge the appropriateness of the individual's actions within the given circumstances 

(Robinson, 1982: 199). 

In addition, there is an argument that the present law, which would normally require that an 

individual sacrifice themselves in order to save the life of another or to avoid acting disproportionately, 

simply asks too much.  The standard, save for strict liability offences, is one of the reasonable ordinary 

person, and it is highly unlikely that a normal individual would sacrifice themselves in such a way 

(Reed, Fitzpatrick, & Seago, 2009: 247).  The law governs normal people, and placing a moral 

sanction on actions that most members of the public would do in a given situation (or finding it to be 

inappropriate in the inverse) creates a near-impossible threshold and therefore makes bad law. 

However, there are certainly policy arguments in favour of legally requiring restraint in defensive 

situations and this does safeguard the rights of the aggressor against any disproportionate actions by 

the defender, though this too is arguably grounded in the assumption that both parties are equal.  If, in 

a situation where both parties were equal, it would be morally blameworthy for the defender to 

unnecessarily harm (or harm more than is required) the attacker.  Using an example of an old-

fashioned scale, with a platform attached on each side of the bar on which to place the relative 

“weight” of the aggressor and defender, in the original scenario where there was a clear imbalance of 

strength and ability may be helpful.  Assume that A, the combat veteran bouncer, has a weight of eight 

kilograms and that D, the much smaller pacifist, has a weight of four on her own.  The scales, like the 

altercation if it had occurred, would be very clearly imbalanced.  D retrieving the shotgun added extra 
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weight to the defender's side in the amount of six kilograms, making her weigh 10.  This would more 

than balance the threatened harm and would tip the balance to benefit the defender.  The extra weight 

on the defender's side is justified because of the aggressors unlawful threat. 

Conversely, using the second example where D is an accomplished martial artist, she may begin 

with a weight of eight instead of four.  Retrieving the shotgun would increase this potential to 14 which 

is significantly more than the eight being presented against her.  The court and jury will take any spur-

of-the-moment or reflexive actions taken by the defender into account when balancing the equation in 

an attempt to have the law be more flexible with highly emotional and rapidly changing situations, 

however, and the proposed defence can be merely viewed as an extension of the same.  However, in 

situations where the individuals involved are already equally (or nearly so) balanced, such an action 

would almost certainly be disproportionate. 

Drawing on these arguments, the plight of the other is brought into focus.  These individuals, who 

arguably require more protection from the law in order to be made equal, are being held to a heroic 

standard which is almost impossible to attain simply to avoid prosecution.  They are already at a 

disadvantage when facing an attacker who is stronger or more capable than they are, and being 

expected within the law to not take necessary measures to defend themselves furthers the injustice.  

This, however, creates a legal conflict because individuals are granted the inherent right to life (Article 

2 of the Human Rights Act 1998) and freedom from inhuman or degrading treatment (Article 3 of the 

same).  The state disallowing the preservation of these rights by the defender is akin to doing so 

without trial, which would be clearly prohibited in any other circumstance.  While there is certainly a 

balance that must be struck to preserve the rights of the aggressor as much as possible, it should not 

be done in a manner that places a societal sanction on those who are unable to adequately defend 

themselves through conventional means. 

This leads to the next section- the balance of harms.  The present law attempts to balance the 

rights of both the defender and aggressor, and prohibiting actions that would be excessive between 

individuals of equal size, strength, and ability would be accomplished in current jurisprudence.  

However, as already discussed, this assumption is often a legal fiction and maintaining this balance in 

its present state is highly prejudicial against the “other.”  As mentioned previously, the societal good 

presented by the proposed defence shifts the risk of injury or death back to the blameworthy party, the 

aggressor.  This is uncontentious and particularly straightforward as it creates a just and fair result 

where the defender is not forced to bear a disproportionate burden because of the actions of another. 

Finally, the creation of a necessity defence would bring consistency to the law.  As was discussed 

above with the Dudley and Stevens case, the defendants were spared the full punishment because of 

the exercise of judicial mercy, which is by nature discretionary.  While this creates a just result for the 

individuals to which it is granted, the case-by-case approach used does not create the consistency 

within the law that is needed for the system to be just and fair.  Even though these situation in which 

mercy was granted were truly exceptional cases, this does not mean that such mercy would be 

extended to those trapped in other extremely dangerous situations, and consistency can be created by 

setting standards in which actions are held to be necessary. 

As argued above by Herring, a defence of necessity could create a floodgate of litigation and 

cause unjust acquittals if not implemented properly.  The minimum standards, as will be outlined 
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below, should prevent these spurious claims, and, combined with the jury-finding safeguard, provide a 

just result that is more reflective of the present society and more just to those who would otherwise be 

disadvantaged when defending themselves. 

Requirements for the Proposed Necessity Defence 

There are four requirements for the proposed defence: the threat must be truly exceptional, the 

defender must not have materially contributed to the situation getting out of control, the coercive threat 

must be an external one, and the danger must be imminent.  The Model Penal Code, upon which the 

laws of most states in the United States are based, provides a framework for the balance of harms (§ 

3.02, “Justification Generally: Choice of Evils) that the harm caused must not be greater than the one 

averted, (1)(a), or that the situation should not be caused by the defendant's own negligence (2).  This 

was the basis upon which the following provisions were based, in addition to the cited caselaw below.  

This, combined with the present law of necessity (a defence except for murder), self-defence, and 

policy arguments, form the basis for the requirements. 

The first requirement is that the threat must be truly exceptional.  The leading case example of 

this is Safi (Ali Ahmed) and Others ([2004] 1 Cr App R 14) in which a number of men hijacked a plane 

and held hostages in an attempt to gain a right to remain in the UK out of fear that they would be 

tortured or killed for opposing the Taliban.  This would certainly constitute a real threat to life or bodily 

integrity, and the hijackers were eventually allowed to stay in the country.  This is indeed an 

exceptional situation but the proposed defence would also encompass more routine, though arguably 

equally dangerous, situations such as the example above concerning Aaron, the much larger combat 

veteran attacking Denise the pacifist and cornering her.  Denise would have no realistic chance of 

defending herself against Aaron, even though both are unarmed.  D would have to breach the letter of 

the law to defend herself against this threat in the same manner as the hijackers, and should be given 

the same consideration as they are in the interest of fairness and consistency as elaborated above. 

This would contrast with Monsanto v Tilly and Others ([2000] Env LR 313) in which protesters 

who destroyed genetically modified crops attempted to rely upon a necessity defence because they 

believed that consuming the crops would bring harm to consumers.  Unsurprisingly, this argument was 

not accepted and would not be within the gambit of the proposed defence either.  While the threat may 

have been novel at the time in that it was not entirely known what effects would come from prolonged 

consumption of the genetically modified produce, the threat was not of imminent death or serious 

harm.  Even if they had believed that consuming the vegetables even a few times would cause such 

severe bodily harm, this still would not be sufficient in the defence as there would be time to raise 

awareness or prevent the harm from happening through other non-destructive channels.  In the 

proposed defence, the defender must be like Denise when she is left with no other option than to take 

extreme action to prevent serious bodily harm from a known and likely source. 

Requiring such a high threshold could be argued to continue prejudice against the “other” as 

individuals who fall into this category may be denied the defence by the jury or the defence precluded 

by the bench based on the facts of the case.  What constitutes a truly hazardous situation is a 

subjective question and the inability to set a concrete standard of measure could result in 

inconsistency because of the complex nature of the situations in question.  However, this harkens 
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back to Herring's argument above that a necessity defence would create a flood of undeserving claims 

and possibly create gaps in the law and allow unjust acquittals.  There is a compelling policy interest in 

keeping the defence narrow and attainable only in exceptional circumstances, such as in highly 

unequal defensive situations, where moral blameworthiness would not be found or where judicial 

mercy would have been granted.  While any inconsistencies that would arise as a result of this 

subjectivity and high standard would be unfortunate, the policy interest of a narrow defence outweighs 

this; such circumstances are sometimes unavoidable and no system can be made perfect, only better. 

The second criterion is that the situation must be one of legitimate defence in that the defender 

did not themselves materially contribute to the situation getting out of control, such as being involved 

in a street gang where there is a real possibility of violence, as illustrated by the Australian case of 

Taikato v The Queen ([1996] 186 CLR 454) and the Model Penal Code (above).  Given the present 

discussion of situations outside of the traditional understanding of defence, this requirement may come 

into difficulty with domestic violence scenarios, which could technically be prevented simply by the 

aggrieved party leaving the situation entirely.  This is often extremely difficult or impossible in an actual 

situation, where learned helplessness, children, or other factors make the defending party feel that 

they are unable to leave or be successful in escaping for any length of time.  For example, if Denise 

was beaten by Aaron in a domestic situation she may well go and hide in a place where she felt safe 

for a short time and then return to beat A about the head and shoulders with a frying pan in an attempt 

to prevent the attack from happening again. 

The Ahluwalia case (above) makes allowance for delayed reactions to violence in certain 

circumstances and lessens the proportionality requirement that a defensive response should occur at 

the time of the assault and that any length of time after the event be viewed as a “cooling off period.”  

Essentially, this recognises the psychological reaction to an attack, where the victim is too stunned to 

respond at the time but is then faced with a delayed “boiling over” and then responds after the issue is 

passed.  Interestingly, such a reaction would be quite the opposite of what would be expected in 

normal jurisprudence, and the law is arguably becoming more accommodating to responses such as 

this and this would not likely be viewed as a separate assault for which D could be charged.  Similarly 

in Hudson and Taylor ([1971] QB 202), the defendants were not held to have created the situation 

when they lied while serving as witnesses at trial because “informants” to the police were routinely 

beaten in the neighbourhood in which they lived. 

However, the defence of necessity should not cover the same situation if, upon returning, D 

shoots A in the back with the aforementioned shotgun as he sat watching television.  Unlike the 

previous example where A is actively breaking down the door to inflict violence upon D, the 

immanence of the situation has passed and therefore the standing rule of proportionality should apply.  

The immediacy of the danger already dictates the level of discretion that should be undertaken by the 

individual, such as was illustrated by the Hussain case in which the Court of Appeal granted mercy to 

two brothers who pursued a burglar down the street that had broken into Munir's home.  The necessity 

defence would cover the situation if, for instance, instead of merely beating D, A had stabbed her and 

she had feigned death for a time before shooting A to ensure her escape. 

While this judgement was an exercise of mercy in the same way that was granted to Dudley and 

Stevens (above), this judgement can also be taken into the context of the new “loss of control” defence  
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as created by the Coroner's and Justice Act 2010.  This represents a partial defence to murder, and is 

arguably a significant step forward in making the law more inclusive and representative.  These 

complementing philosophies can be applied to the necessity defence because, in both situations, the 

defendants would be acting out what they believed to be necessary to defend themselves or prevent 

an attack from happening.  This would be much more favourable to the “others” of the law as their 

responses may not be within the traditionally accepted standard of behaviour. 

Thirdly, the coercive elements must be external.  This requires that the threat of harm must come 

from the aggressor rather than “internal threats” such as depression, anxiety, or suicidal tendencies.  

The case of Roger and Rose ([1998] 1 Cr App R 143), where two inmates were charged with escaping 

from prison because their terms were extended just prior to them being released.  The prisoners 

argued necessity as they claimed that they were depressed and suicidal because they were not being 

released as they had hoped.  This argument was not accepted, and it would be beyond the scope of 

the proposed defence.  The danger in question is determined by the individual, and is therefore, at 

least theoretically, only as imminent or threatening as they themselves make it. 

Roger and Rose is distinguished by the Californian case of People v Lovercamp (43 Cal App 3d 

823) in which two female inmates escaped from prison because they were frequently harassed by the 

other inmates who wanted them to perform sex acts.  The victims of this abuse frequently complained 

to prison staff but were not adequately assisted, and it was found that the defendants had no 

alternative but to escape to prevent themselves from being harmed or their bodily integrity 

compromised.  Both escapes were due to a general situation, but in Lovercamp the threat was from 

specific individuals who posed a specific threat, whereas Roger and Rose was a reaction to a lawful, 

albeit disappointingly extended, prison term during which the prisoners were under no physical danger 

save for that they themselves caused.  The difference, as mentioned above, is choice; for an individual 

to claim the protections of the proposed defence, there must be no alternative but to break the law in 

order to avoid harm (Illinois Law Forum, 1979: 271). 

While this requirement is potentially prejudicial against the “other,” especially those suffering from 

Post Traumatic Stress Disorder, Battered Woman Syndrome, or other related conditions, but these 

internal factors must be precluded in the interests of a narrow defence as outlined above.  Such a 

requirement hinders illegitimate claims as these disorders are sometimes difficult to prove and keeps 

the jury decision more straightforward.  Taking these factors into account without an external threat 

would make the process much more subjective and may serve to remove the consistency that the 

defence would bring to the law otherwise. Furthermore, precluding these internal threats from 

necessity would ensure that there isn't any unnecessary overlap in the law as other defences, such as 

diminished responsibility or provocation, would be available to the defendants.  While these may not 

be full defences as the proposed one is, this is in recognition of the policy decision to recognise any 

additional culpability that comes from not reacting against an external threat.  

Finally, the threat must be imminent (Rees and Ashworth, 2003: 721-23).  This is a fairly 

straightforward requirement as the defendant must at least genuinely believe that there was a serious 

threat of harm about to befall them and the jury must find that the individual reasonably held this belief 

and acted in an acceptable manner based upon these factors.  This was the jury direction in the Safi 

case (above), and is an effective means of tightening the defence and preventing it from becoming a 
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“mask for anarchy” (Southwark LBC v Williams [1971] Ch 634 at 746). 

This requirement prevents those from taking advantage of the defence without actually being 

placed in a dangerous situation.  Returning to the example of Denise and Aaron, Denise would be able 

to use any excuse to kill Aaron if the immanence requirement was not there.  D could claim that she 

was afraid of A because of his large size and prowess and could assert that he could potentially harm 

her at some future time because they frequently argue as a couple, regardless of whether or not A had 

shown violent behaviour before.  This, of course, would be very much counter to the balance of harms 

as described above as well as to an orderly society and public policy. 

Given this, because of the variable and sometimes subjective nature of the expanded defence, 

these factors should be determined through a jury of the defendant's peers.  Necessity is a highly 

contextual defence, and, aside from the criteria outlined above, it would be very difficult to add 

additional benchmarks to the law.  The law, both codified and common, would certainly provide a 

helpful guide through precedent and existing legal thought, but the determination of whether or not a 

person was acting under a genuine belief that they were in unusual risk of serious harm and that they 

responded appropriately to that threat, is one that only a jury can reasonably decide.  The jury should 

be instructed to determine whether the situation was exceptionally dangerous based on the individuals 

involved, the circumstances, and whether the defendant acted as reasonably and proportionately as 

possible.  Essentially, this would be an extension of a normal self-defence test but with the onus 

placed upon the defendant to show that the situation was truly “do or die” and that they were saved 

from serious harm or death through their actions alone. 

This is admittedly a highly subjective approach which could undermine the consistency that this 

defence seeks to achieve as individuals who are not viewed as sympathetically may be disadvantaged 

in the process, but this is unfortunately true with any proceedings.  The jury system is only as 

unbiased as the individuals sitting in the panel, and people classified as the “other” may be viewed 

with suspicion as a result of societal and individual prejudice.  Methods of jury selection are already in 

place and attempt to remove these problems, but these methods are not always successful.  

Unfortunately, this is unavoidable as people are unpredictable and the system is not perfect.  However, 

this approach of findings being left to the jury gives the greatest chance for equality for those who 

have traditionally not fit within the legal fiction of the ordinary person.   

Conclusion 

In conclusion, people are hard-wired to survive and one of the core interests of the state is to 

protect its citizens.  It is not always possible for agents of the state to protect the members of the 

public, so individuals who defend themselves against an attack are acting as quasi-agents when doing 

so and rebalance the risk of harm back to the blameworthy party.  Traditional jurisprudence has 

assumed that both attacker and defender were male and of roughly the same physical size, strength, 

and ability, but this is no longer true in modern society. 

These defenders who do not fit the traditional view have to take additional measures to 

adequately defend themselves, and these measures may not be viewed as proportionate or justified in 

the current law.  Therefore, allowing a defence of necessity would enable a jury of the defendant's 

peers to decide if the actions taken were appropriate in the situation and bring about an equality to the 
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law in recognition of the unusually dangerous situations that would be faced.  Doing so would also 

help to achieve a greater representativeness and equality to the law. 

However, it is recognised that the defence could be abused, so it would be narrowly tailored and 

require that the threat be truly exceptional, the defender must not have materially contributed to the 

situation getting out of control, the coercive threat is an external one, and the danger is imminent.  

These elements ensure that the situation is one that would not have normally arisen and that the 

defender, even when faced with danger, is not given absolute freedom to do as they please.  Acting 

appropriately in the situation would remove the moral blameworthiness that is normally attached to 

criminal acts, and this defence would allow an acquittal for these individuals who simply acted as they 

believed they had to in order to avert serious harm or a violation of their bodily integrity.   

The final determination would be left to the jury, with the rules of evidence ensuring that the 

information given to the panel is appropriate and correct.  This would ensure that an informed decision 

is made and that substantive justice is given to all parties as much as is possible.  A subjective 

approach such as this would be guided by codified law and precedent in addition to the facts set forth 

in each case, providing the sought-after continuity within the law and removing the case-by-case 

application of judicial mercy as had been traditionally granted. 

Therefore, this proposed defence gives the “other” within the law the greatest chance of equality 

when defending themselves against harm.  This approach may be biased against the aggressor, but 

there is a compelling public policy argument for bringing about an equality through a narrow defence 

that gives the greatest protection to all citizens, albeit unfortunately at the expense of some in certain 

situations.  Allowing a defence of necessity enables those, who may not be as strong or capable, to 

defend themselves in the manner that they feel necessary without being punished for doing so. 
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